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These are submissions on behalf of the Applicant, Citizens Alliance of Nova Scotia (“CANS”), in support of its Motion for Amendment of the Notice for Judicial Review:


Introduction

1. On October 27, 2021, the Applicant filed a Notice for Judicial Review.

2. On February 9, 2022, the Applicant filed a Motion for Amendment of the Notice for Judicial Review, pursuant to Civil Procedure Rules 23 (Chambers Motion) and 83 (Amendment).

3. On February 9, 2022, the Applicant filed an amended Notice for Judicial Review, being a clean version of the amendment sought. 
 
4. On February 17, 2022, the Applicant filed a version of the amended Notice for Judicial Review showing the changes made to the October 27, 2021 Notice for Judicial Review; indicating what was removed, added, or corrected to yield the clean version of the amended Notice for Judicial Review filed on February 9, 2022.

5. The Applicant seeks leave of this Honourable Court to proceed with the judicial review on the basis of its amended Notice for Judicial Review filed February 9, 2022.


Part I. Facts 							

6. [bookmark: _Hlk95991449]CANS is a federally registered not-for-profit, community-based organization, established on July 27, 2021 and already has 820 members.  [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]

7. CANS’ mission is, “To enable and support human, Charter and constitutional rights and freedoms through fund-raising, community engagement and smart activism and to nurture a safe, healthy and economically thriving environment for our future generations through education and awareness-training.” [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]

8. On October 1, 2021, the Chief Medical Officer of Health issued an Order under s. 32 of the provincial Health Protection Act (“HPA”) which came into effect on October 4, 2021, requiring proof of full vaccination against “COVID-19” as one among many communicable disease public health measures (the “Restated Order”).  [Restated Order #3 of the Chief Medical Officer of Health under Section 32 of the Health Protection Act 2004, c. 4, s. 1. (Oct. 1, 2021) – Applicant’s Book of Documents, Tab 2]

9. As a not-for-profit organization carrying on business in Nova Scotia, CANS is subject to the impugned Order. The preamble states: “TO: …. 2.) All not-for-profit and for-profit businesses and organizations operating or carrying on business in Nova Scotia.; ….” [Restated Order #3 of the Chief Medical Officer of Health under Section 32 of the Health Protection Act 2004, c. 4, s. 1. (Oct. 1, 2021) – Applicant’s Book of Documents, Tab 2]

10. Section 16.7 of the Order states:

[bookmark: _Hlk96690724]Businesses and organizations that host discretionary, non-essential events and activities must adhere to the COVID-19 Protocol for Proof of Full Vaccination for Events and Activities, located at: https://novascotia.ca/coronavirus/docs/COVID-19-Protocol-for-proof-full-vaccination-events-activities-en.pdf, and must: 

(a) verify proof of full vaccination from each patron/participant before they engage in the activity or event, and each volunteer who hosts, leads or organizes the event or activity unless they have been granted an exception in accordance with the Protocol;

(b) only retain information collected under subsection (a) if the patron/participant or volunteer provides their consent and destroy it on the earlier of their withdrawal of consent or termination of this Order; and

(c) only use the information collected under (a) for the purpose of confirming that the patron/participant or volunteer is fully vaccinated prior to engaging in the event or activity in compliance with this Order and may not use it for any other purpose.

[Restated Order #3 of the Chief Medical Officer of Health under Section 32 of the Health Protection Act 2004, c. 4, s. 1. (Oct. 1, 2021) – Applicant’s Book of Documents, Tab 2]

11. [bookmark: _Hlk97280279][bookmark: _Hlk97383365]The “COVID-19 Protocol for Proof of Full Vaccination for Events and Activities”, effective October 4, 2021, mandates a general requirement that persons aged 12 and older provide proof they have been “fully vaccinated” against “COVID-19” with one or more specified vaccines before being permitted to engage in “discretionary” or “non-essential” activities or events, as defined in the Order, encompassing CANS activities and events. [“COVID-19 Protocol for Proof of Full Vaccination for Events and Activities” (Oct. 4, 2021) – Applicant’s Book of Documents, Tab x]

12. The Protocol states at clause 2.4: “Businesses and organizations hosting events and activities that are covered in Section 3.1 of this protocol are responsible to check that participants are fully vaccinated before they engage in the event or activity. [“COVID-19 Protocol for Proof of Full Vaccination for Events and Activities” (Oct. 4, 2021) – Applicant’s Book of Documents, Tab x]

13. Clause 3.1 of the Protocol states: 

People need proof of full vaccination to go to or participate in discretionary, non-essential events, activities and services that gather people together, including but not limited to: 
… indoor and outdoor festivals, special events and arts and culture events and activities (like theatre performances, concerts and movie theatres), unless they are outdoor events held in a public space with no specific entry point (like Nocturne) 
• indoor and outdoor sports practices, games, competitions and tournaments (participants and spectators) 
• indoor and outdoor extracurricular school-based activities, including sports 
• bus, boat and walking tours 
• museums, Art Gallery of Nova Scotia, and public library programs novascotia.ca/ coronavirus 
• indoor and outdoor events and activities like receptions, social events and conferences that are hosted by a business or organization  
• indoor and outdoor wedding ceremonies and funerals (including receptions and visitation) that are hosted by a business or organization 
• community meetings in rental spaces and/or where the public may be present, such annual general meetings of businesses or organizations 
• training hosted by a recognized business or organization (such as driver training or courses offered by a training business) and/or using a rental space.

[“COVID-19 Protocol for Proof of Full Vaccination for Events and Activities” (Oct. 4, 2021) – Applicant’s Book of Documents, Tab x]

14. The Protocol defines the term “fully vaccinated” as follows:

2.1 Definition of full vaccination 
A person is considered fully vaccinated against COVID-19 in Nova Scotia in the following circumstances: 
• 14 days or more after receiving the second dose of a two-dose series of a Health Canada authorized COVID-19 vaccine (Moderna, Pfizer-BioNTech, AstraZeneca) following minimum dosing intervals. This includes a mix of these vaccines, such as one dose of AstraZeneca and one dose of Moderna. 
• 14 days or more after receiving a one-dose series of a Health Canada authorized COVID-19 vaccine (Janssen/Johnson & Johnson). 
• 14 days or more after receiving the final dose of any other World Health Organization authorized series of COVID-19 vaccine (such as Sinopharm or Sinovac).

[“COVID-19 Protocol for Proof of Full Vaccination for Events and Activities” (Oct. 4, 2021) – Applicant’s Book of Documents, Tab x]

15. CANS seeks judicial review of the impugned s. 32 Orders, directives and Protocols, which adversely impact CANS' ability to fulfill its vision and mission through group activities and events by, among other things, requiring the organization to ask for proof of vaccination from would-be participants, which CANS considers an unacceptable violation of privacy and Charter rights.  [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]

16. CANS has, furthermore, undertaken the application for judicial review on behalf of its members whose daily lives, family activities, mental health, physical well-being, exercise of Charter rights and freedoms, employment, and social relations, have been adversely affected by the Order under review and for whom the Order has caused or may cause harm to their health and/or violation of their privacy and Charter rights.  [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]

17. The original Notice for Judicial Review, filed October 27, 2021, was prepared by William Ray, a CANS member and lay person who did not have the benefit of legal counsel.  [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]

18. [bookmark: _Hlk97328320]On November 12, 2021, the CANS Board met and determined that the Notice for Judicial Review which had been filed did not clearly reflect the decision (i.e., Orders) which CANS is asking this Honourable Court to review, nor did it adequately set out the grounds for review or the relief sought.  [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]

19. It is by way of this Motion for Amendment of the Notice for Judicial Review, and the submission of supporting documents, that CANS seeks to perfect its Notice for Judicial Review in both form and substance, in keeping with the Civil Procedure Rules.  [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]

20. CANS’ Board regards this Motion for Amendment of the Notice for Judicial Review as an important step in gaining access to justice for the organization and its membership who are directly affected by the Order which is the subject of this Application.  [Affidavit of Krista Simon – Applicant’s Book of Documents, Tab 1]


Part II. Issue											

21. The Motion for Amendment raises the following issue: 

Does the Applicant’s Motion for Amendment of the Notice for Judicial Review meet the legal test for leave to amend?


Part III. Law and Argument	

22. Civil Procedure Rule 83 allows a party to an application to amend documents filed. 

23. Rule 83.01 (2) states, “This Rule requires a party who wishes to amend a court document to obtain permission from the other parties or a judge, except documents may be amended without permission early in an action.”

24. Rule 83.03 states, “A party to a proceeding other than an action may amend the notice by which the proceeding is started, or a notice of contest, participation, or contention, with the agreement of the parties affected by the amendment or with permission of a judge.” 

25. It is, arguably, still early in the instant proceedings: The Motion for Directions has not yet been heard, the record has not yet been produced, and preliminary matters have yet to be addressed. Hence, the Applicant respectfully submits, its amendment could proceed without seeking leave. However, the Applicant respectfully requests leave of this Honourable Court so as to settle any objection of the Respondents to an amendment made without their consent.

26. Rule 83.03 does not provide an explicit legal test for amendment where permission of a judge is sought. Looking to caselaw for guidance, however, reveals Courts’ consideration of two key factors: whether there is bad faith on the part of the Applicant or serious prejudice to the Respondent which cannot be compensated by costs.

27. In Oldford v. Canadian Broadcasting Corporation, Justice Rosinski of the Nova Scotia Supreme Court opined in the context of an action that the legal test for granting amendment entailed two issues: bad faith or serious prejudice. The Court found no direct evidence of bad faith on the part of the moving party and inferred a good faith basis for the amendment. In his consideration of prejudice, Justice Rosinski gave weight to the fact that the defendants had had the proposed amended Statement of Claim for a considerable time and the factual foundation of the amendment was not perceptibly different from the initial Statement of Claim; both of which factors mitigated prejudice to the defendants. [Oldford v. Canadian Broadcasting Corporation, [2011] N.S.J. No. 62, 2011 NSSC 49 – Applicant’s Book of Authorities, Tab 1]

28. The Applicant respectfully submits that its Motion for Amendment is made in good faith as there is both legitimacy and necessity to the amendment and it is brought for no improper purpose.

29. The amendment is necessary to clarify the scope of the Application, the grounds for the Application, and the remedies sought. The amended Notice sets out the justiciable issues which might not have been apparent in the initial pleading. In its revised form, the Applicant respectfully submits, the Notice also provides particulars which should assist the Respondents and Court in determining what the record should contain. Moreover, the essence of the Application does not materially change.

30. The Applicant respectfully submits that the Respondents are not disadvantaged by the substance or timing of the proposed amendment. Again, it is early in the proceedings. Furthermore, the original Application referenced and appended a letter which had been sent to the Respondents on CANS’ behalf on September 8, 2021. While the Respondents failed to respond to that letter, they nonetheless had the benefit of knowing its content several weeks prior to CANS’ first filing of the Notice for Judicial Review. Consequently, there can be no surprise to the Respondents in, for instance, the proposed amendment raising Charter issues addressed at length in that letter. 

31. While prejudice to the Respondents is in the order of negligible inconvenience, the Applicant respectfully submits, if the amendment is not allowed, the Application could fail due to inadvertent shortcomings of the Notice. The Applicant respectfully submits that access to justice would be wholly denied in that case, because the timeframe within which the Applicant can bring a challenge of the same scope by way of a fresh application for judicial review has expired.

32. Civil Procedure Rule 7.05 states:

7.05 Judicial review application (1) A person may seek judicial review of a decision by filing a notice for judicial review before the earlier of the following: (a) twenty-five days after the day the decision is communicated to the person; (b) six months after the day the decision is made.

33. In the Applicant’s case, 7.05 (1)(a) applies. Denial of the Motion for Amendment could, therefore, result in denial of the Applicant’s opportunity to have the series of impugned Orders reviewed, beginning with the October 1, 2021 Restated Order #3. Thus, the prejudice to the Applicant of being denied leave far outweighs any prejudice to the Respondents of granting the Applicant leave to amend.

34. In a case where the Applicant filed an application while unrepresented, the Nova Scotia Court of Appeal allowed his filing of an amended pleading once Counsel was retained, finding the inconvenience to the respondent was outweighed by the prejudice to the applicant should he be denied opportunity to have the claim heard in its entirety. [Caldi v. Budget Rent-A-Car, [1995] N.S.J. No. 146, 140 N. S. R. (2d) 158 (C. A.) – Applicant’s Book of Authorities, Tab 2]

35. The Courts of Nova Scotia have made a concerted effort throughout the past two decades to improve access to justice for unrepresented litigants; levelling the playing field where possible short of introducing any spectre of bias. The instant case invites such accommodation where the Applicant initiated its application to the best of its ability without the benefit of legal counsel. Now represented, the Applicant ought to be granted permission to restate the legal challenge it brings and the outcomes it seeks so as to perfect its Application, the Applicant respectfully submits.

36. The Applicant respectfully submits that the review contemplated in s. 6(1)(i) of the Act, which Counsel for the Respondents raises in his December 8, 2021 submissions as a suitable alternative to the judicial review, is prescriptively undertaken by the Minister of Health and Wellness. Such an administrative review is no substitute for judicial review, the Applicant respectfully submits. It amounts to the Minister reviewing her own performance and that of her department.

37. The Applicant comes before this Honourable Court, engaging the Judiciary to perform a vital and rigourous check among the “checks and balances” integral to our constitutional democracy: to examine the reasonableness and lawfulness of the Executive branch of government’s exercise of broad powers and discretion in a particularly novel context. The Minister is bound to invest in navel-gazing at some later date. In the meantime, the Applicant is entitled to call upon this Honourable Court and benefit from its review of the impugned Orders, ensuring that their reasonableness and lawfulness are thoroughly, objectively, and impartially tested. This aim can be realized only with leave to proceed on the basis of the amended Notice for Judicial Review, the Applicant respectfully submits.


Part IV. Relief Sought

38. The Applicant respectfully submits that it has satisfied the legal test to obtain an order permitting the proposed amendment of the Notice for Judicial Review; having demonstrated no bad faith in bringing it and posing no appreciable prejudice to the Respondents in the timing or substance of it. 

39. The Applicant respectfully requests that this Honourable Court issue an Order granting the Applicant’s Motion for Amendment of the Notice for Judicial Review as filed February 9, 2022.

40. All of which is respectfully submitted.
 


_____________________________________
Christina Lazier
Counsel for the Applicant,
Citizens Alliance of Nova Scotia


Kingston, Nova Scotia
March 4, 2022
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